Free Speech & Religious, Racial & Sexual Harassment by Institute of Bill of Rights Law at the William & Mary Law School
College of William & Mary Law School
William & Mary Law School Scholarship Repository
IBRL Events Institute of Bill of Rights Law
1990
Free Speech & Religious, Racial & Sexual
Harassment
Institute of Bill of Rights Law at the William & Mary Law School
Copyright c 1990 by the authors. This article is brought to you by the William & Mary Law School Scholarship Repository.
https://scholarship.law.wm.edu/ibrlevents
Repository Citation








In all of modern constitutional law, there are few conflicts as wrenching as the
inherent tension between the free speech values of the First Amendment and the values
of human dignity, tolerance, and equality embodied in many other provisions of the
Constitution. Americans of good will are committed to racial and sexual equality, and to
tolerance and respect for members of other religious, ethnic, and racial groups. Yet one
of the central edicts of the First Amendment--that government should not censor speech
on the basis of its message, even if it is repugnant to prevailing sensibilities--often collides
with ideals of tolerance and equality. This evening of discussion and debate will explore
this conflict.
This program is supported by the Virginia Foundation for the Humanities and
Public Policy and is presented as a public service. The principal aim of the program is
to discuss in an objective and nonpartisan context issues of concern and interest to
citizens of the Commonwealth of Virginia. The views and opinions expressed in this
program do not necessarily represent those of the Institute of Bill of Rights Law or the




Welcome and Presentation of First Annual Institute of Bill of
Rights Law Distinguished Public Service Award
Award Recipient: Mary V. Bicouvarts
Case One--
THE HATE SPEECH AND SEXUAL SUBJUGATION STATUTE
Intermission
Case Two--
THE UNIVERSITI HATE SPEECH REGULATION
Reception
Sponsored by The Institute of Bill of Rights Law
The audience will sit as the Freedonia Legislature. It will
hear the testimony and discussion of four distinguished experts:
Professors Anthony D'Amato, Randall Kennedy, Toni Massaro,
and Robert Post. The Legislature will also hear brief testimony
and debate from members of the public and members the
Legislature. At 8:15 p.m., the Legislature will vote on the two
provisions of the Bill.
The Seventh Annual Symposium, sponsored by the Institute of Bill of Rights Law, will explore
this conflict from a variety of perspectives: major articles by Anthony D'Amato (Northwestern),
Randall Kennedy (Harvard), Toni Massaro (University of Arizona), and Robert Post (UC-Berkeley)
are commissioned for The William and Mary Law Review and the authors will come together, with
others, for an evening of discussion and debate on Thursday evening, April 5.
Case One:
The Hate Speech and Sexual Subjugation
Statute
The Legislature of the State of Freedonia is considering the
enactment of a Bill dealing with "hate speech," speech
impugning others on the basis of race, ethnicity, gender, sexual
preference, or religion, and speech involving "sexual
subjugation," speech depicting rape or other crimes of sexual
violence.
Freedonia already has a "fighting words" statute, making
it a crime to utter "fighting words" in face-to-face confrontations
when the language used, under the circumstances, creates a clear
and present danger of physical violence. Several federal courts
have upheld this statute, holding that it complies with the
requirements of the First Amendment. The hate speech
provision of the proposed Bill would add the following additional
section to the current fighting words law:
Section 101: Attacks Based on Race. Ethnicity. Gender.
Sexual Preference. or Religion. No person shall publish or
utter any communication attacking, impugning, or
insulting the dignity of another person, or group of
persons, on the basis of race, ethnicity, gender, sexual
preference, or religion, if such communication would create
a clear and present danger of inflicting severe emotional
distress on a reasonable person, and is patently offensive
to the ordinary reasonable person in the community.
Freedonia also has an anti-obscenity statute, that is
written in language that tracks, verbatim, the applicable
doctrines from prevailing United States Supreme Court opinions
on obscenity. The statute thus bans speech appealing to the
"prurient interest in sex," in a "patently offensive manner"
applying "the standards of the community," depicting
specifically defined graphic sexual acts, and lacking in redeeming
"serious literary, scientific, artistic, religious, or political value."
This statute has also been upheld in federal court challenges.
The sexual subjugation provision of the proposed Bill would add
the following amendment to the existing obscenity law:
Section 202: Sexual Subiul(ation. In any prosecution
under this Act, the jury shall be instructed that presence
of depictions of rape, sexual assault, or other acts of sexual
domination or violence, in a manner condoning or
advocating such acts, shall be taken into account in
determining whether the material is patently offensive to
the standards of the community.
The sponsors of the Bill have publicly stated that the
purpose of the hate speech provision is to go beyond the existing
fighting words law, by criminalising group attacks containing
slurs, insults, and other forms of hate, speech that the sponsors
claim is "beneath the dignity of the First Amendment," and no
part of the "free trade in ideas." The sponsors claim that the
sexual SUbjugation provision "merely directs the jury to consider
whether depictions of sexual violence and exploitation contribute
to the offensiveness of the material, which must still meet all
other requirements of the existing obscenity law." The sponsors
argue that the section merely requires that the jury be told that
such depictions be "taken into account" in determining
offensiveness, but it does not direct the jury as to how it must
judge the material.
Case Two:
The University Hate Speech Regulation
In this case the audience will sit as the Faculty Senate of
Freedonia State University. The Faculty has before it the
following proposed regulation, which has been recommended by
the Faculty Committee on Racial and Sexual Harassment:
Part I: Statement of Purpose. Freedonia State University
is a place of robust intellectual discourse. A university is
also, however, a unique community, which may require of
its members reasonable levels of rationality and civility in
certain defined settings. As a condition upon entry into
this special community, the University requires its faculty
and students to refrain from speech attacking others at
certain places and times. -
Part II: Open Forums. Many parts of the University
must be open forums for discourse, with no prohibitions
other than a ban on speech presenting a clear and present
danger of injury to people or property. These open forum
areas include the open areas of the campus, such as malls,
greens, squares, plazas, streets, and sidewalks, meeting
rooms, auditoriums, classrooms outside of class times, and
other spaces traditionally open to all comers (including
bulletin boards in such spaces), publications, such as the
campus newspaper, or professional journals published by
the University, and displays for all forms of creative and
artistic expression, such as art galleries or stage
productions.
Part III: Restricted Zones. Other parts of the University,
rather than being open free speech forums, are directly
dedicated to the University's academic function. These
"restricted zones" include classrooms during class times,
libraries, laboratories, or recreation and research centers.
In these "restricted zones," members of the University
community should be assured that they will not be
subjected to hate speech attacks.
Part IV: Attacks Prohibited in Restricted Zones. No
faculty member, administrator, University employee, or
student shall utter or publish any speech in a restricted
zone attacking, impugning, or insulting the dignity of
another person, or group of persons, on the basis of race,
ethnicity, gender, sexual preference, or religion.
Violation of the regulation can subject the offender to a
range of disciplinary sanctions, including dismissal or expulsion
from the University. The Faculty will hear the testimony and
discussion of four distinguished experts: Professors D'Amato,
Kennedy, Massaro, and Post. The Faculty will also hear brief
testimony and debate from several students, professors, and
members of the community. At 9:25 p.m., the Faculty will vote
on the proposed regulation.
